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Successful Defense of Real Estate Broker Cases

real estate brokers in chums Miled againsg
them, we see recurrend problems and
mistakes made which increase the
likelihood of Iigation and increase the
costs of defense, We offer the follewing
sugpestions 0 reduce these risks and
COSL
TRAINING

Beal este salespeople focus on the
sale. They focus on potential claims too
late in the game. The successful handling
of real estare dispates depends on the
broker's atention tothe details of the sale
in progress, The broker, seller and bayver
acting out a typical transaction will pin-
point the danger areas:

* Guaranieeing the sale price!

* Accepting a listing abowe the market
price!

* pnoring defects or potential defects
in conmecbon with the real property being
Nestied!

* Not listening 1o the owner's “talk”,

¥ lgnoring the tellale signs that a deal
15 going fo go sour?

* Failing 1o keep legible copies of all
the documents — the listing agree-
ment(s), advernsing, amendments,
escrow files, telephone messapes and
other Conmmunacuioms,

Tramming brokers requires their com-
plete anention, How do you get their at-
tention when litigation prevention is nod

income producing? We must convince |

brokers that litigation poisons their reser-
i of goodwill. Also, litigntwn costs are
prohibitive. We must get their attention
with a shon, dynamic and memorable
visual presentation designed (o focus on
ways 1o avoid the problem areas.

DCUMENTS

Unforiunately, and all wo ofien, the
defense of & real estate claim only slars
after o Lwsuit is served onthe broker, Mot
enough time is spent with the principals
getting the facts of the transacion and
legible copies of all the documents, Mokt
of the tme. the broker dogs nol have
signed  legble cogees of all of the
documents. The escrow company must b
persuaded w release documenis! They ang
reluctant w0 do so knowing that there is

i liwsuit thresened of pending! Are they |

goang w0 get i trouble too?

by Lawrence H. Jacobson & David Laufer
In the course of our representation of |

Experienced litigation counsel insisis
an dischosure of all fcts in mectings with
principals! The preservation of evidence
which may not be sailable laber when ihe
salesperson changes his or her job or
liraltics must be a top prionty,

Gt it documented now before goodwall
disappears! Get it documented now before
memody geds this sabe mixed up wath the
nexl one!

EVALUATION

Exaluation of ihe case must commence
immediately, We must have a marker
cvalumtion of the impact of the defect
cloimed. For example, plaintiffs” wyers
usually imsest that the damages caused are
thaowsands of dollars, whereas & markel
evaluation made immediately upon the
f||'|||; of o leasuin will disclose tha it ks
a mimor defeet. Therefore, inspection of
the defects and a market evalustion of the
propeny immediaiely is essential fo suc-
cessfully focus on the amount imvolved in
the dispute, A group of echnical people
musl be available on an immediste-use
basas with the ability o irspect the defect,
photograph the defect, preserve the defoct
and file 8 comprehensive report for later
use in the seitlement-lingation process,
The prescrvation of this evidence at the
carliest possible time facilitates focusing
on the imporiant facts prior to undertak-
ing settlement discussions and discovery

INSURANCE AND INDEMNITY

Insurance rsk analyses 15 e mot Dearg
properly undertaken by the real esiate
broker. Some claims should be covered
under the general liability and the E &
O policies, Some claims should be
brought for indeniniry and defense against
the seller. Potential indemndty and defenss
claims also exisl against contraclons, ap-
praisers and other parties ingproving or
imvolved with the property prior bo o
afier the sale. Docaments mury exist show-
ing repairs o roofs and other “defecis™
which may have boen concealed by the
seller. A successful program of risk
allocation thenefore includes educating the
broker om all aspects of imsurance
coverage, indemnity, and the tender of
defense of the clam (E & () General
Liabilay and Third Pary Indemnity
defemae),

CONCILIATION, MEDMATION,
ARBITRATION AND LITIGATION

“Our present system of resolving
dispuies is much 100 expensive for the
Iitigants and taxpayers. Former Chiel
Justice Warren Burger said:

Chir sysbem 15 o0 cosily, o painful,
1o destructive aml oo incllective for a
truly civilized society To continue use of
the adversarial process for the resolution
of conflcting clams i a mistake thai
simply must be correcied.”

SFYEB, R.H. Millen, Alemative
Dispute Resolution, October 1988

All real estate broker disputes must be
analyzed at the earliest possible time o
idendifiy the claims that should be referred
b conciliation, mediation, arbiiration or
litigation.

Careful thought must also be given to
the inclusion of these methods of
resolving dispates in the contract.
Thought should be given w the require-
mient that conciliatn, mediziion and ar-
bitration be & condition precedent o
litigatien, In most cases, these methods
of dispute resolution ibentily the issues
more economically  than lawvyer-
compolled discovery, even if the dispuwe
musl ultimately be litigated in the courns.

DISCOVERY

Discovery in real estate cases is mose
nmrqgl'ul al'l;n:r I]'h.H'l.'n.l.z!:h i.ﬂ'n-l,‘_'\liﬁlilul ol
the facts, For example, a plaintiffs claim
that the market value of its progerty is
“X" dollers should be supporied or
rebutted by market evaluations obdnined
by defense counsel, These may  be
available from prior financing files and
lcan applications, as well o5 the evalua-
tions conducted in the sale in dispute, A
meaningful deposition  canmed  ocgur
without the knowledge of the value of the
property &l particular times in the iran-
saction and its corpobaration by sdmiss-
hie, relmble evidence. This is also true
with respect w defiects. In one case, we
successfully defeated a claim in a con-
struction dispute by sending out a video
crew with a forensic anchitect o shoot all
of the alleged defects in the house. Aficr
a review of the video, the plaintiffs aban-
doned the elaim because they knew ther
tale of horrors would be refuted by a
20-mimwte video of the house.

{Continued on page &)
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Computers and the Real Estate Professional
4 Units DRE Credit

If you are considering the purchase of & persenal computer or have recently purchas-
ed ome this class will be of tremendoos help o you,

Computers and the Real Estate Professional, a four-unit DRE class, will be held
at the SFYBR avdioriom. The goals of this class arne:

* w prowide o basic knowledge of computer hardware and software

* o provide an overview of computer application o the real esixie profession

* o alernt users o somee of the sdvantages, problems. and pitfalls of compuabers

* o aoquaint students with some compuater software, such i Grming, cesmner ack-
ing, office management, elc.

* o acquatnt students with computer vocabulary and the knowledge of where o go,
what to buy and gquestions 1o ask.

[DATE: Tuesday, Movember 12
TIME: 9:00 — [0 p.m.

This is a leciure semimar which does require o written examanation. This four (4)
unit class 15 o Consumer Services credinl class. Cou of the class iz 330000 Class size
will be limited w the first 30 registrations. You must bring a valid driver's license,
youir DRE lcense number and meet DRE aitendance requirements. Sponsor Mo, (001
Refund is available if class is cancelled 24 hours in advance.

Begisiration will be sccepled on a first-come basis. To register, send your chick
for $30.00 to the Board or stop by the Real Estate Store. Registration form may

SURE START —
Evening Sessions
Offered in November

The sales training program Sure
Start will be offercd beginning
Tuesday cvening Nowember 5, and
continuing Movember (1, 13, 18 20,
2% and 37 Cost o SFVBR members
for the entife sefies 19 S550: non-
members SE000

Pre-regisiration is requined. Sec the
full-page flier in this issec of
REALTOR® REPORT for all details
and registration form.

b Fourd on ﬁ.l|]‘il,'['.'.‘ wlvertisement m this msoe of REALTOR® REEPORT.

Sumesml DEfEIIS:E... {Continned from page T}

THE EFFECTIVE USE OF
PARALEGALS

Broker litigation is particularly suitable
for paralegal assistance. A rrained
paralegal can semd oul fegquests foe in-
spection, inerrogatories and document
produaction. Forms can be oreated for use
by the paralegal for demurrers o defiec-
tive comiplaints, oross-complaints for in-
demaily defense against thind partics ard
ather appropriabe documentation prescat
in most broker claims. Interrogatories,
documend production and requests for in-
speclions can be computerized so that o
paralegil can initiste these procedunes on
8 cost-cffective basis,

CASE MANAGEMENT AND
BUDRMGET

Atiormney time must be devoled o
estublishing a case management and
livigation strategy after careful consulta-
tisn il thee client,

A budget must be extablished e each
phase of case management, including a
realistic estimate for pre-iral imvestiga-
tion, settlement and negotiations, Lo and
mtion, discovery, trial and post-irial
muatters. By carclully adherng w a badgel
and the case management sirategy, those
cases that must be litigated can be and
will be litigated consistent with the
clicnt’s expectations,

CONCLUSHON
Suceessivl defense of broker cases
requires  the  integration of in-house
framing syslems, document retenlion,
careful evaluation of claims, wesding oul
unmeritorisas claims, sk alkocaton, and
streambingd Iigation progedures in those

cases hat must be lingated.

Brokers must also ke advantage of
conciliateon, mediation and arbitration of
those disputes suitable for those
procedures,

Brokers should carefully consider the
inclusion of conciliation, medwaton and
arbitration  provisions in conlracks,
miaking utilizaton of those procedures as
a condifion precedent #0 lifigation.
CHeentinees, these procedurss identify the
issues more economically than lawyer-
controlled discovery procedures,

F.f.nl.':{"r:lr'q' H. Jr.n:'a.rb.\rm LR r'q-'.'.ll.ll Al
pawrnner with the Woodland Hills office of
thee faw firm of Kindel & Anderson amnd
ix feparl conmzel ko boilk the Beverly Hills
Board of REALTORS® ard the Neaporr
Mesa Association of REALTORS® | David
Levafer iz a liigetion partmer with Kindel
& Anderion.

Valley Legislators
LikCALz
Councilman Emani Bernards, Tih Dist,
L% ANGELES CITY HALL
200 M, Sprng Street, Koo 240
Los Angeles, CA 90012
{213) 4853671

1357 Hubbard 5t

Sylmar, CA 91342

{RiH) QRG-R409

Councilimen Hel Bernsoa, 13 D,
LS ANGELES CITY HALL

200 M, Spring Street, Room 236
Los Angebes, CA WK

(213) 4$83-3343

IE9T7 Mordholl 51,

MNorhrge, CA 91524

{BIR) B86-5250

{RER) SR9-8501

Councilman Marvin Braisde, T Dis.
L5 ANGELES CITY HALL

200 B, Sprang Street, Room 275
Los Angeles, CA 90012

{213) 485-3800

|8425 Burbank Blvd,
Tarzana, CA 91356
{RER] QRG-SED

Computer Class Schedule

BASIC C.R.1.5 CLASS
Thursday, October 24
i 4 pm.
Tuesday, Ocrober 29
O30 — =30 a.m.

BROKER LOAD
Wednesday, October 23
0:30 1:30 am.




